MAR-28-06 02:42PM FROM-CLC FAX RECEIVED +18479057113 T-269 P-01 F-689 

CENTRAL FAX CENTER 

MAR 2 8 2006 



OFFICIAL 



CARDINAL LA W GROUP 



1603 Orrington Avenue/Suite 2000 
Evanston, Illinois 60201 
Telephone 847-905-7111 
Facsimile 847-905-7113 



Date: 



MARCH 24, 2006 



To: 
Fax #: 



EXAMINER CHEA, PHILIP J. 

U.S. PATENT AND TRADEMARK OFFICE 

(571) 273-8300 



From: 
Phone #: 



FRANK C. NICHOLAS 
(847) 424-2521 



Client/Matter No. 



AUS920000805US1 (9000/14) 



# of Pages: 

(including cover sheet) 



23 



IF YOU HAVE ANY PROBLEMS RECEIVING THIS MESSAGE, PLEASE CALL 84 7/906-7111. Ext. 112 AND ASK FOR 
JENNIFER CRUZ . 



This message is intended only for the individual or entity to which it is addressed it may contain 
PRIVILEGED, CONFIDENTIAL. ATTORNEY work product, or trade secret INFORMATION WHICH IS exempt from 
Disclosure under applicable laws, if you are not the intended recipient, or an employee or agent 

RESPONSIBLE FOR DELIVERING THE MESSAGE TO THE INTENDED RECiPENT, YOu ARE HEREBY NOTIFIED THAT ANY 

Dissemination, distribution, or copying of this message is strictly prohibited if you have received 
This message in error, please notify us immediately by telephone and return the original message 

(AND ALL COPIES) TO US BY MAIL AT THE ABOVE ADDRESS. WE WILL REIMBURSE YOU FOR POSTAGE 



PAGE 1(24 * RCVD AT 3122(2006 3:39:33 PM [Eastern Standard Time] ' SVR: USPTO-EFXRF-2/13 * DNIS:2738300 ' CSID:+1 84790571 13* DURATION (mm-ss):05-28 



MAR-28-08 02:42PM FROM-CLG FAX 



+18479057113 



T-269 P. 02 



F-689 



MEMORY TRANSMISSION REPORT 



FaE number 

DATE 
TO 

document pages 
start time 

END TIME 
SENT PACES 
FILE NlflfiER 



RECEIVED 
CENTRAL FAX CENTER 

MAR 2 8 2006 



TIME : MAR-24-0B 04:47PM 

TEL NUMBER! tl 84790571 13 
TEL NUKBER2- 
NAME - CLC FAX 



BES 



681 



681 

UAS-24 04.41PM 

15712738300 

23 

MAR-24 04.42PM 
MAR-24 04:47PM 
23 

*** SUCCESSFUL. TX NOT I CE 



BLE COPY 



"I o. 
F*3w &- 
F* om: 



90S - 71 1 1 
905 - 7U3 



U.S. PATENT AND TRADEMA^UC OFFICE 
t^"7JO 273-«30O 

FRANK- C NICJ lOLAi 
C**^"7> 424-2531 



C-»0>^ 1 b«ciin-H eovci- db«<dC) 



23 




PAGE 2/24 * RCVD AT 3/28f2006 3:39:33 PM [Eastern Standard Time] * SVR:USPT(«FXRF-2rt3 * DNIS:2738300 * CSID:*1«4790571 13 * DURATION (mm-ss):05-28 



MAR-28-06 02 :42PM FROW-CLG FAX 



CENTRAL FAX CENTER 



+18479057113 



MAR 2 8 2006 



T-2B9 P. 03 



F-689 



TRANSMITTAL 


Attorney Docket no 


AuS9ZOOO0805USl (9000/14) 


Application riumuer 


09/738 371 


FORM 


Filing Date 


DECEMBER 15. 2000 




First Named inventor 


FRANCK BARu_LAUD 


fro D? watfr fta- «ff oQjrasponaenco oficr tmiKtf r*t*ny) 


Group Arl uu*i 


2153 




Examiner 


CHEA, PHILIP J 



ENCLOSURES (chock all max apply) 


i — j 
U 


Amendment 




Assignment Paper* 


i — i 


Appeal Commit tcatton to Board ot 
Appeajs and interferences 




p Aner Final 


□ 


Drawing Sheets 


El 


Appeal Brief 




[I] Affidavits/declaration^) 


□ 


After Allowance Communication to 
Group 




□ 




r ■ i 

□ 


Petition Routing Stip (PTQ/SB/B9) ano 
Accompanying Pennon 


□ 


Proprietory mtoimaDon 


Status Letter 


□ 


To Convert a 
Provisional Application 


□ 


Post Card Receipt 


□ 


One-Monrti Pefctton tor Extension of 
Tun© Request (dup) 

Express Abandonment Request 


□ 


Change* ol Correspondence Addres* 


□ 


Additions Enciosure(s) 
[please rtonuty oetow): 


□ 


n 


Terminal Drsaatfinet 


□ 




□ 


information Disclosure Statement. 
PTO-1449 


□ 


Small Entity Statement 


□ 




□ 


Certified Copy of Pr^nty Documents) 


□ 


Request of Refund 


□ 




□ 


Response to Mis&ng Pares/ incomplete 
Application 




Tne Commissioner is hereby authorized to charge any tees wtiich may be nsquneo. or 
credit any overpayment, to Deposit Account No. 09-0*47 (i$m CORPORATION) A 
duplicate copy of mis sheet is endOt^a 






El 


l nereDy petition under 37 CFR § l.l36<a} tor any extension of wne requned to ensure 
mat this paper * &meiy filed. Please charge any associated fees which nave not 
otherwise been part to Deposit Account No Qfrtmr C*SM CORPORATION) A 



CALCULATION OF FEE 



Small Entity 



Large Entity 





Claims After 
Amendment 




Highest No 
PrevtOuSjy 
Paid For 


Present 
Extra 




Rata 


AUCI 

Fee 


or 


Rate 


Add'i 

Fee 


Total 




Minus 




0 




*S25= 


0 




a $30— 




indep. 




Minus 




0 




* $100= 


0 




x$200= 




First Pre? 


BniaiiOft ot Multiple 


i Dep. Claim 








<f$l»0= 






tS360= 














iota] addi Tee 


S 0 


totai aden fee 


$0 



SIGNATURE OF AFPuCANT, ATTORNEY. OR AGENT 



Firm 
Or 

individual name 



Signature 



FRANK C NICHOLAS 
Registration No. 33,983 
CARDINAL LAW GROUP 
1603 Gmngton Avenue, Suite 2000 
Evanston, IL 60201 




Date 



CERTIFICATE OF FACSIMILE 



I hereby certify mat this correspondence is t>e»ng transmitted oy facsimile to (571 ) 273-8300 to 
tne United States Patent and Trademark Office on date. 



M^rch24 2006 



Signature 



FRmsK C. NiCHOLAy^yggg 



Dsia 



PAGE 3/24 * RCVD AT 3128/2006 3:39:33 PHI [Eastern Standard Time] 1 SVR: USPTO-EFXRF-2/13 * DNIS:2738300 * CSID:+1 84790571 1 3 * DURATION (mm-ss):05-28 



CENTRAL FAX CENTER 



MAR-Z8-06 02:42PM FROM-CLG FAX 



MAR 2 8 2006 +is47905ni3 



T-2B9 P. 04/24 F-689 



TRANSMITTAL 


Attnrruiv Docket No. 


AU592D00QS05US1 (9000/14) 


Application Number 


0S/73a,37i 


FORM 


Filing Date 


PEC EMBER 15, 2000 




First Named inventor 


FRANCK BaRiulauO 


fto uSBOtorea correspondence ail&r tmnw fang) 


Group An unit 


2153 




Examiner 


ChEa, Philip j 



ENCLOSURES (check all Mat apply) 



□ 


Amendment 


□ 


Assignment Papers 


□ 


Appeal Ccvnmuhtcabon to Board ot 
Appeals and inteffeiences 




Q After Final 


□ 


Drawing Sheets 




Appeal Srmf 




D Affidawtte/daciaraTion(s) 


□ 


After Allowance Comrnunicafton u> 
Group 




□ 




n 


Pettoon Routing Slip (PTO/SB/B9) 3nd 
Accompanying Pennon 


□ 


Proprietary information 


Siaius Letter 


□ 


To Convert a 
Provisional Appbcaiion 


□ 


Post Card R&ctipi 


□ 


One-Month Petition for Extension of 
Time Request (dup) 

Express Abandonment Request 


□ 


Change of Correspondence Address 


□ 


Additional Enclosure(s) 
(pieusti ktenufy below). 


□ 


□ 


Terminal Disclaimer 


□ 




□ 


information Drsex*ufe Statement. 


□ 


Small Entity Statement 


□ 




□ 


Ce/Wied copy of Pnonty Documentc 5 ) 


□ 


Request of Refund 


□ 




□ 


Response to Missing Pans/ tncompWie 
Aooticabon 




The Commissioner is hereby autnonzea to cnarge any fees twhicn may pe required, or 
credit any overpayment, to Deposit Account No G2=2S£Z O^M CORPORATION). A 
duplicate copy ot tnrs sheet is enclosed . 








I hereby petition under 37 CFR § 1.136(a) for any extension of time required to ensure 
mat this paper is timely fiieo. Please charge any associated fees whtcn nav* not 
otherwise been paid to Deposit Account No. 00-04*7 (IBM CORPORATION). A 



CALCULATION OF FEE 



Small Entity 



uvge Emny 





Claims After 
Amendment 




roanest no. 
Previously 
Paid For 


Present 
Bora 




Rate 


AOd'l 
pee 


or 


Rate 


Aflffl 
Fee 


Total 




Minus 




0 




x?25- 


0 




x$50= 




(ndop. 




Minus 




0 




x $100= 


0 




xS2Q0=s 




First Pr« 


rentatton of Mu&pie 


Dep. Claim 








*$180= 






* S360=> 














total addl fee 


% 0 


ratal sddl feu 


$0 



SIGNATURE OF APPLICANT, ATTORNEY. OR AGENT 



Finn 
or 

Individual 



Signature 



FRANK C. NICHOLAS 
Regmtrabon No. 33,983 
CARDINAL LAW GROUP 
1603 Orrington Avenue, Suite 2000 

Evanston. IL 6Q201 

^ 



z 




Date 



March ^ Q06 



CERTIFICATE OF FACSIMILE 



i hereby cemfy mat thus correspondence is Wing transmitted by facsimile to (571 ) 273-8300 to 
Ihe united States Patent and Trademark Office on date 



Signature 



FRANK C NlCHOLAy($X953j 



March 24 2006 



Data- 



Hpreh 24 200S 



PAGE 4/24 * RCVD AT 3/28/2006 3:39:33 PM [Eastern Standard Time] ' SVR:USPTO-EFXRF-2/13 * DNIS:2738300 * CSID:+1 8479057113 * DURATION (mm-ss):05-28 



MAR-28-06 02:42PM FROM-CLG FAX 



+18479057113 



T-269 P. 05/24 F-689 



CgTifii^irr of Facsinule 
1 hereby certify thai xhrs conwponocncc fc> being tramiiiuTlrd via 
FoounilF U> (271) 273-8300 to the United Srato P«J^n nod 
Trademark Uffipe, on wjsditt*: M^ 24 2006 



(Daxc of Tiwwmcawin) 



FflAfftC C NICHOUO* (33 9«31 



MARCH 24 2006 



OcdeofSjgrjaRutr 



RECEIVED 
CENTRAL FAX CENTER 

MAR 2 8 2006 



patent 

Case No.: AUS9200OO805USI 
(9000/14) 



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

In re patent application of: 



FRANCK BAR1LLAUD, £T AL. 
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For: METHOD AND SYSTEM FOR 
OPTIMALLY ALLOCATING 
A NETWORK SERVICE 
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APPEAL BRIEF 



Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22202-1450 

Dear Sir: 



Appellants respectfully present their Brief on Appeal as follows: 
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1. REAL PARTY IN INTEREST 

The real party in interest is assignee INTERNATIONAL BUSINESS MACHINES 
CORPORATION, a corporation organized and existing under The laws of the State of New 
York, USA and located at New Orchard Road, Arraonk, New York 1 0504, USA. 
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2, RELATED APPEALS AND INTERFERENCES 

Appellant and the undersigned attorneys are not aware of any appeals or any 
interferences which will directly affect or be directly affected by or having a bearing on the 
Board's decision in the pending appeal. 
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3. STATUS OF CLAIMS 

Claims J ? 2, 4-12 and 14-20 are currently pending in the application. Claims 1 , 2, 4- 
12 and 15-19 stand finally rejected under 35 U.S.C. § 103(a) as unpatentable over United 
States Patent 6,760,775 to Anerousis et al. s in view of United States Patent 5,598,532 to 
Liron. Claims 14 and 19 stand finally rejected under 35 U.S.C. §1 03(a) as unpatentable over 
United States Patent 6,760,775 to Anerousis et al. a in view of United States Patent 5,598,532 
to Liron and in further view of United States Patent 6,078,946 to Johnson, 

All pending claims are on appeal. See , the Appendix. 
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4. SJATUS OF AMENDMENTS 

All amendments have been entered. 
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5. SUMMARY OF CLAIMED SUBJECT MATTER 

The invention provides a method for allocating a service on a network having a 
plurality of interconnected nodes. The method includes collecting performance data 
representative of a set of physical characteristics of the network (Si 14, see page 6 lines 22- 
26) and identifying two or more node clusters (NCI, NC2, NC3) of the network based on the 
performance data (Si 16, see page 7 lines 5- 1 0). In addition, the method includes correlating 
at least one property of each of the identified node clusters with at least one performance rale 
to determine a compliance of the node cluster to the performance rule and allocating the 
service to one of the complying node clusters (SI 18, see page 7 lines 20-28). 

The invention also provides a distributed computing system having a plurality of 
interconnected nodes and a server operable to allocate a service for the plurality of 
interconnected nodes. The server includes a probe (101) operable to provide a set of 
performance data (PD) as related to a set of physical characteristics of the plurality of 
interconnected nodes, a module (102) operable to identify a plurality of node clusters within 
a network in response to the set of performance data and an engine (103) operable to utilize 
at least one performance rule for the plurality of node clusters as related to the service to 
identity a first node cluster of the plurality of node clusters for supporting the service for the 
plurality of interconnected nodes. Additionally, the engine is further operable to provide a 
map representative of each node cluster in compliance with at least one performance rule as 
related to the service and to allocate the service to one of the complying node clusters (see, 
page 7 lines 23-28). 
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Case No.: AUS92000O8Q5US1 (9000/J4) 
Serial No.: 09/738,371 
FOed: December 1 5, 2000 
Page 8 of 20 

6. GROUNDS OF REJECTION TO BE REVIEWED ON APPEAL 

Were claims J, 2, 4-12 and 15-19 properly rejected under 35 U.S.C. §l03(a) as 
unpatentable over Anerousis et al., in view of Liron, and were claims 14 and 19 properly 
rejected under 35 U.S.C. § 103(a) as unpatentable over United Anerousis et al., in view of 
Liron and in further view of Johnson? 
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7. ARGUMENTS 

The Appellants respectfully traverse the obviousness rejections of claims 1, 2, 4-12 
and 1 4-20, because the Examiner has failed to establish a prima facie case of obviousness as 
required by MPEP §2143. 
Rejection of 1 _ 2, 4-12 and 15-19: 

Claims 1, 2, 4-12 and 15-19 were rejected under 35 U.S.C. § 103(a) as being 
unpatentable over U.S. Patent No. 6,760,775 to Anerousis Ohe Anerousis Patenf ') in view 
of U.S. Patent No. 5,598,532 to Liron C^e Liron Patent"). This rejection is traversed. 
The Appellants have thoroughly considered the Examiner's remarks concerning the 
patentability of independent claims 1, 9, 15 and 16 over the Anerousis Patent in view of the 
Liron Patent. The Appellants have also thoroughly read these patents. 

In order to make a prima facie case of obviousness under § 103(a), all of the claimed 
elements of the invention must be taught or suggested by the prior an (MPEP § 2143.03). 
Because the references, alone or in combination, do not disclose each and every element of 
the Appellants' invention, this rejection must fall. 

The Anerousis Patent does not teach or suggest, at least, a method or system for 
allocating a service on a network as claimed. The Liron Patent also fails to teach or disclose 
at least, the same claim limitations, as correctly found by the Examiner. The Examiner 
references column 8 line 62 to col. 9 line 4 (reproduced below for convenience) as teaching 
allocating the service to one of the complying node clusters as recited in independent claims 
1,9, 15 and 16. 

As illustrated in FTG. 3, connection requests tor network 
services provided by a virtual host may be received in 
original data flow A In one example of the operation of the 
65 second exemplary embodiment of the invention, ihe aeiwork 
service requests are identified at the borders of tbe AS 300. 
The system-specific SLR duster 310 at tbe input/outpvi 
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9 

gateway of the AS 300 provide* entry 10 a tunnel B across 
the AS 300 la a site-specific SLR cluslcr 320. The site- 
specific; SLR cluster 320 provides entry to a tunnel C to * 
hosi server 370 ai the physical host silc 330. The site-specific 
SLR cluster 320 also terminates the tunnel B across the AS 5 
300 to extract the enclosed datagrams. The host server 370 
terminates ihe luoocl C and recovers the original datagram 
exactly as ii was sent from the client or cliem 1 customer 
terminal 340. 



However, this citation merely discloses the flow of connection or service requests 
within a network. Nowhere in the Anerousis Patent does it teach or suggest the allocation of 
service to one of the complying node clusters as claimed by the Appellants in independent 
claims 1,9, 15 and 16, The Anerousis Patent merely teaches a method and system for 
enabling a network and components of that network to be aware of services that already exist 
on that network (see Abstract). In fact, the Anerousis Patent does not address the problem 
solved by the Appellants' invention and shows a complete absence of the recognition of the 
problem of how best to allocate services among a network. 

furthermore, the Anerousis Patent teaches away from the invention as claimed by 
requiring that the service be present on the servers to which the service requests are routed 
(see Anerousis, col. 8 lines 20-3 1 ). Thus, the Anerousis Patent does not teach all of the 
limitations claimed by the Appellants. Further, the Anerousis Patent in combination with the 
Liron Patent does not teach or suggest the allocation of services to one of the complying node 
clusters as claimed by the Appellants. For at least these reasons, the rejection of independent 
claims 1 , 9 9 15 and 1 6 over the Anerousis Patent in view of the Liron Patent should fail. 
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Additionally, though, because the Aaerousis Patent does not teach the allocation of 

services to one of the complying node clusters, the Auerousis Patent also does not teach 

collecting a set of performance data representative of a set of physical characteristics of the 

network, identifying a plurality of node clusters in response to said collection of said set of 

performance data and correlating at least one property of each of the identified node clusters 

with at least one performance rule to determine a compliance of the node cluster to the 

performance rule as recited in claims 1 and 1 5, The Examiner cites to col. 8 lines 17-45 

(reproduced below) to teach these limitations. 

As shown in FIG. 3 T an AS 300 includes both a system- 
specific SLR cluster 310 specific to ihe AS 300 and a 
plurality of she -specific SLR clusters 320 each specific to 
physical host sites 330 within ihc AS 300, The system- 
specific SLR cluster 310 receives network service requests 
from user terminals, e.g., user terminal 340, coupled to the 
AS 300 ihrougb some type of network 350, which may be 
the Internet- The system-specific SLR cluster 310 directs the 
network service request through routers 3*0 in the AS 300 
to a site-specific SLR cluster 320. This die-specific SLR 
cluster 320 is specific to a pbs'sical host site 330 that 
provides the requested network service. The physical bosi 
site 330 includes at least one host server 370 thai supports 
the requcsied network Service. 

The AS 300 also includes at least one other site-specific 
SLR cluster 325 specific to ai least one other physical host 
site 335 that includes az least one host server 375 that also 
provides the request network service. The host servers 370, 
375 locally advertise the names of each of their virtual hosts 
to their respective site-specific SLR clusters 320, 325. The 
site-specific SLR clusters 320, 325 ihen advertise the union 
of virtual hosts and their addresses to the system-specific 
SLR cluster 310 thai acts as a gateway router of the AS 300, 
The system-specific SLR cluster 310 advertises ibo union of 
virtual hosts and iheir addresses to entities ouiside the AS 
300, cg^ user terminal 340. The system -specific SLR cluster 
310 advertises the IP-addresses of the virtual hosts as its 
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However, the referenced material merely teaches a system of system-specific SLR 
clusters for directing service requests to a particular physical host site that was received from 
user terminals (see col. 8 lines 1 7-31). Thus, there are no teachings regarding collecting a set 
of performance data representative of a set of physical characteristics of the network, 
identifying a plurality of node clusters in response to said collection of said set of 
performance data and correlating at least one property of each of the identified node clusters 
with at least one performance rule to determine a compliance of the node cluster to the 
performance rule as recited in claims 1 and 15, 

Regarding claims 4 and 5, the Anerousis patent alone or in combination with the 
liron patent does not teach a method that is Anther defined wherein a map includes at least 
one server within a first cluster of said plurality of clusters for supporting the service on the 
network as recited in claim 4 or allocating the service to a first server of said at least one 
server as recited in claim 5. 

Regarding claim 1 5, the Anerousis patent also fails to teach or suggest "means for 
collecting a set of performance data relating to a set of physical characteristics of a network; 
a means for identifying a plurality of node clusters in response to said set of performance 
data; a means for correlating at least one property of each of the identified node clusters with 
at least one performance rule to determine a compliance of the node cluster to the 
performance rule" as recited in claim 1 5. The Examiner cites to col. 8 lines 17-53 of the 
Anerousis patent (lines 45-53 reproduced below, lines 1 7-45 above) to teach or suggest these 
limitations. 

Routers 360 within the AS 300 receive route advertise- 
meats from multiple site-specific SLR clusters 320* 32S T 
appearing as if there were multiple paths to the same virtual 
host, Tor each virtual host, the routing protocol selects one 
of these routes, thereby selecting a site-specific SLR cluster 
320 or 325 where it will direct traffic to thai virtual host. This 
selection may be performed based on a load, cost, or 
proximity metric or some other arbitrary criteria. 

This citation is misguided. Nowhere within this citation, or die entirety of the 
Anerousis patent, are these limitations suggested. The Liron patent also fails to teach or 
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suggest these limitations, as correctly found by the Examiner Therefore, the Anerousis 
patent alone or in combination with the Uron patent fails to teach or suggest all of the 
limitations of claim 15. For this additional reason, claim 1 5 is allowable over the cited art. 

Regarding claim 1 6, the Anerousis patent fails to teach or suggest a server including a 
memory and a processor for allocating a service on a network having a plurality of 
interconnected nodes that includes "an engine operable to utilize at least one performance 
rule for said plurality of node clusters as related to the service to identify a first node cluster 
of said plurality of node clusters for supporting the service for the plurality of interconnected 
nodes, wherein the engine is further operable to provide a map representative of each node 
cluster in compliance with at least one performance rule as related to the service and to 
allocate the service to one of the complying node clusters" as claimed and described in the 
Appellants 1 specification. The Examiner cites to col. 8 lines 45-53 of the Anerousis patent 
(reproduced above) to teach or suggest this limitation. This citation is misguided Nowhere 
within this citation, or the entirety of the Anerousis patent, is it taught that an engine utili2es 
performance rules of a service to identify a node cluster and create a map of the node cluster 
to which to allocate that service, as claimed by the Appellants. The Liron patent also fails to 
teach or suggest these limitations, as correctly found by the Examiner, Therefore, the 
Anerousis patent alone or in combination with the Liron patent fails to teach or suggest all of 
the limitations of claim 16- For this additional reason, claim 16 is allowable over the cited 
art. 

Furthermore, claims 2 and 4-8 depend from independent claim 1 and include all of 
the elements and limitations of independent claim 1 and are allowable for at least the same 
reasons as stated above for claim 1 . Claims 10-12 depend from independent claim 9 and 
include all of the elements and limitations of independent claim 9 and are allowable for at 
least the same reasons as stated above for claim 9, Claims 17-19 depend from independent 
claim ] 6 and include all of the elements and limitations of independent claim 16 and are 
allowable for at least the same reasons as stated above for claim 16. 

It is therefore respectfully submitted by the Appellants thai claims 2. 4-8, 10-12, 
and 17-19 are allowable over the Anerousis Patent in view of the Liron Patent for at least 
the same reason as set forth above with respect to independent claims 1 , 9, 1 5 and 1 6. For 
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the above stated reasons, withdrawal of the rejection of claims 1,2, 4-12 and 15-19 under 
35 U.S.C. § 103(a) as being unpatentable over the Anerousis Patent in view of the Liron 
Patent is therefore respectfully requested. 

Rejection of riaiinft 1 & and 20: 

The Appellants have thoroughly considered the Examiner's remarks concerning the 
patentability of claims 14 and 20 over Anerousis in view of Liron and in further view of 
Johnson. The Appellants respectfully traverse this 35 U.S.C. § 103(a) rejection. The 
Appellants have also thoroughly read the Johnson Patent. 

For at least the same reasons as stated above, the Appellants respectfully maintain 
that the Anerousis Patent does not teach or suggest all of the claimed elements of Appellants 9 
invention. Additionally, Anerousis in combination with Liron and Johnson does not teach or 
suggest all of the claimed elements of Appellants' invention. Specifically, Johnson does not 
teach or suggest, at the least, identifying a plurality of node clusters as claimed by the 
Appellants in independent claims 9 and 16. Claim 14 depends from independent claim 9 and 
claim 20 depends from independent claim 16, both claims including all of the limitations of 
their respective independent claim- Thus, claims 14 and 20 are allowable over the Anerousis 
Patent in view of the Liron patent and in Anther view of the Johnson Patent for at least the 
same reasons as stated above for claims 9 and 16. 

Furthermore, as the Examiner is well aware, where an independent claim is non- 
obvious, any claim depending therefrom is also non-obvious. See, MPEP 2143. Appellants, 
therefore, request the withdrawal of the rejection of dependent claims 1 4 and 20 under 
§ 103(a). 



PAGE 18/24 * RCVD AT 3/28/2006 3:39:33 PM [Eastern Standard Time] * SVR:USPTO€F XRF-2/13 ■ DNIS:273830O * CSID:+1S4790571 1 3 * DURATION (mm*s):05-28 



MAR-28-06 02 :46PM FROM-CLG FAX 



+18479057113 T-269 P. 19/24 F-689 



March 24, 2006 
Case No.: AUS920000805US1 (9000/14) 
Serial No.: 09/738,371 
Filed: December 15, 2000 
Page 15 of 20 



CONCLUSION 

The Appellants respectfully submit that claims 1, 2, 4-12 and 14-20 fully satisfy the 
requirements of 35 U.S.C. §§102, 103 and 112. In view of the foregoing, favorable 
consideration and early passage to issue of the present application is respectfully requested. 



Dated: March 24.2006 



Respectfully submitted, 
FRANCK BARUXAUD, a oL 



CARDINAL LAW GROUP 
Suite 2000 

1603 Orrington Avenue 
Evanston, Illinois 60201 
Phone:(847)905-7111 
Fax: (847)905-7113 




^FrankC. Nicholas 
Registration No. 33,983 
Attorney for Appellants 
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8. CLAIMS APPENDIX: 



1 • A method for allocating a service on a network, said method comprising: 
collecting a set of performance data representative of a set of physical 

characteristics of the network; 

identifying a plurality of node clusters in response to said collection of said set 

of performance data; 

correlating at least one property of each of the identified node clusters with at 
least one performance rule to determine a compliance of the node cluster to the performance 
rule; and 

allocating the service to one of the complying node clusters. 

2. The method of claim 1 , further comprising: 

providing a map as a result of said correlation, said map including a first 
cluster of said plurality of clusters for supporting the service on the network. 



4. The method of claim 2, 

wherein the map includes at least one server within a first cluster of said 
plurality of clusters for supporting the service on the network. 

5. The method of claim 4, further comprising: 

allocating the service to a first server of said at least one server. 
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6. The method of claim 1 7 

wherein collecting the set of performance data representative of the set of 
physical characteristics of the network comprises probing the network for a round trip time. 



7. The method of claim 1 , 

wherein collecting the set of performance data representative of the set of 
physical characteristics of the network comprises probing the network for a hop count 

8. The method of claim 1, 

wherein collecting the set of performance data representative of the set of 
physical characteristics of the network comprises probing the network for a bottleneck link 
speed. 

9. A distributed computing system, comprising: 
a plurality of interconnected nodes; and 

a server operable to allocate a service for said plurality of interconnected 
nodes, said server including 

a probe operable to provide a set of performance data as related to a set of 
physical characteristics of said plurality of interconnected nodes, 

a module operable to identify a plurality of node clusters within a network in 
response to said set of performance data; and 

an engine operable to utilize at least one performance rule for said plurality of 
node clusters as related to said service to identify a first node cluster of said plurality of node 
clusters for supporting said service for said plurality of interconnected nodes a 

wherein the engine is further operable to provide a map representative of each 
node cluster in compliance with at least one performance rule as related to the service and to 
allocate the service to one of the complying node dusters. 
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1 0- The system of claim 9, wherein 

a round trip time of said plurality of interconnected nodes is a first 
performance data of said set of performance data, 

1 1 . The system of claim 9, wherein 

a hop count of said plurality of interconnected nodes is a first performance 
data of said set of performance data. 

12. The system of claim % wherein 

a bottleneck link speed of the plurality of interconnected nodes is a first 
performance data of said set of performance data. 



14. The system of claim 9, wherein 
said module is a neural network. 

15. A computer program product in a computer readable medium for allocating a 
service on a network, comprising: 

a means for collecting a set of performance data relating to a set of physical 
characteristics of a network; 

a means for identifying a plurality of node clusters in response to said set of 
performance data; 

a means for correlating at least one property of each of the identified node 
clusters with at least one performance rule to determine a compliance of the node cluster to 
the performance rule; and 

a means for allocating the service to one of the complying node clusters. 
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16. A server including a memory and a processor for allocating a service on a 
network having a plurality of interconnected nodes, comprising: 

a probe operable to provide at least one performance data as related to a set of 
physical characteristics of the plurality of interconnected nodes, 

a module operable to provide a plurality of node clusters of the network in 
response to said set of performance data; and 

an engine operable to utilize at least one performance rule for said plurality of 
node clusters as related to the service to identify a first node cluster of said plurality of node 
clusters for supporting the service for the plurality of interconnected nodes 4 

wherein the engine is further operable to provide a map representative of each 
node cluster in compliance with at least one performance rule as related to the service and to 
allocate the service to one of the complying node clusters. 

1 7. The server of claim 16, wherein 

a round trip time of the plurality of interconnected nodes is a first performance 
data of said set of performance data. 

1 8. The server of claim 1 6, wherein 

a hop count of the plurality of interconnected nodes is a first performance data 
of said set of performance data. 

19. The server of claim 16 9 wherein 

a bottleneck link speed of the plurality of interconnected nodes is a first 
performance data of said set of performance data, 

20. The server of claim 1 6, wherein 
said module is a neural network. 
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9. EVIDENCE APPENDIX 



Appellants entered no evidence pursuant to §1.130, 1.131 or 1.132, and tbe Examiner 
entered no evidence that was relied upon by Appellants. 



10. RELATED PROCEEDINGS APPENDIX 

There are no copies of related decisions or proceedings. 
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